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SPECIMEN

    
                                                  TB-Form E


TENNESSEE

CONTRACT BETWEEN

THE STATE TEXTBOOK COMMISSION
and

THE PUBLISHER


THIS CONTRACT AND AGREEMENT entered into in duplicate on this

________ day of _______, __________, by and between the Textbook Commission of the State 
  Date
                       Month
       Year
of Tennessee, hereinafter known as the Commission, and _________________________________                                                                                   
        

                                                                                                           Publisher


                                                                                                
a corporation chartered under the laws of the State of                          . (or A

partnership, corporation, or other business organization existing under the laws of the State of _________________), hereinafter 


known as the Publisher.

WITNESSETH:

WHEREAS, due notice that an adoption of textbooks will be made has been duly issued by the Commission and notice thereon has been sent to all recognized publishers of textbooks suitable for use in the public schools of this state, and likewise has been published three consecutive days in the daily newspaper published in the City of Nashville, Tennessee, notifying all such publishers and other interested persons that sealed bids therefore will be received until l0:00 A.M., March 1, 2010 , and,

                                                                                                                                    Date

WHEREAS, bids have been duly filed by the publishers within the time fixed therefore, accompanied by specimen copies of the texts offered, and security for the execution of the contract should an award be made and,


WHEREAS, after due consideration of the subject matter, mechanical composition and price, the Commission has concluded to adopt the texts described on the TB-Form C Official Bid List;


NOW, THEREFORE, in consideration of the above, the Commission adopts and the Publisher agrees to sell to the local school systems of the State of Tennessee the texts herein below described at the prices herein fixed for the duration of this contract and subject to the conditions herein prescribed.
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     The Publisher agrees as follows:


1.  To become authorized and approved to do business in the State of Tennessee, for the term of this contract. 

2.  To maintain at all times during the term of this contract a depository in Nashville, Tennessee, for distribution of adopted textbooks.


3.  To supply the texts described on the TB-Form C Official Bid, as listed in Exhibit A, at the prices therein fixed for a period of seventy-three months, from June l, 2012, to June 30, 2018.  Exhibit A is included and incorporated by reference into this contract.


4.  During the existence of this contract, to furnish texts which meet the specifications of the Official Minimum Manufacturing Standards and Specifications for Textbooks, which have been adopted by the Commission. Any failure in this respect will constitute a breach of this contract as to any non-complying textbooks, provided that the Publisher shall fail to remedy such deficiency within sixty days after due notice pointing out such alleged deficiency.


Any text, failing to conform to the mechanical standards herein provided, that is one of a series of texts each interdependent on the others of such series shall, in the discretion of the Commission, constitute a breach of the contract as to the entire series after due notice of such non-conformity and failure to remedy such non-conformity as provided above.


The Commission may adopt texts whose mechanical composition fails to meet the standards herein prescribed, but the contracts shall set forth in what respect such texts may fail to comply with such standards hereinbefore prescribed.  No contracts for texts of a lower mechanical composition than the standards herein prescribed shall be subject to abrogation under this provision so long as the mechanical composition of such texts be kept to that provided by the contract.


5.  To sell any of the texts covered by this contract at the price herein named.


6. To file with the Commission copies of all contracts between the Publisher and the Commission.


7.  To fix the retail price of each text covered herein at not more than 15% in excess of the f.o.b. (free on board) price fixed herein for such text; and to furnish a sufficient quantity of texts covered herein to supply the local demand therefore.
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8. If through inadvertence or otherwise the Commission, in examining any of the texts herein provided for when submitted for approval, overlooks any part or portion of such text or texts which have teachings contrary to the laws of this state, the publisher agrees to elide such questionable parts or portions from such texts after notice from the Commission of such objectionable parts or portions, and failure to elide after the notice shall constitute a breach of contract as to such objectionable texts.


9. In the event any of the texts herein embraced shall, during the life of this contract, be sold to, or in, any other state or political subdivision at a lower price than that fixed herein, the price herein shall be decreased automatically to conform with such lower price prevailing in such other state or political subdivision.


In case any sales of textbooks covered by this contract shall be made in this state after the date upon which an automatic diminution of the price of such texts shall be due to occur under the preceding portion of this paragraph, the Publisher expressly agrees to pay into the hands of the Treasurer of this state, for the use of state school funds, the difference between the sum so received for such text and the price at which it should have been sold under the automatic decrease provisions herein.


10. That neither the State of Tennessee nor the Commission shall be liable to the Publisher in any manner whatsoever by virtue of the execution of this contract, except as to those texts which the state is now or may hereinafter be authorized by law to purchase directly.


11. Pursuant to Tennessee Code Annotated Section 49-6-2203(j), The contractor shall file with the contract a good and sufficient bond with a surety company licensed to do business in the state of Tennessee in the sum to be determined by the commission, but not to exceed one million dollars ($1,000,000), and conditioned upon the faithful performance of all conditions of this contract and the provisions of Part 22 of Title 49, Chapter 6 of the Tennessee Code Annotated. 


12. The Publisher to whom this contract is awarded shall furnish to the Commission official specimen or sample copies of the texts, which copies shall be filed with the State Commissioner of Education and by him preserved and kept during the existence of this contract, so that if any controversy arises as to the composition or mechanical make-up of said books, said specimen or sample copies may be used in evidence.


13. To keep on hand at all times a sufficient supply of textbooks covered by this contract so that the same may be readily available and accessible to the schools in the various counties; and in the event such supply of textbooks is not so kept on hand, then the Commission reserves the right to require the Publisher by written notice to comply with the foregoing portion of this paragraph.


14. To furnish to the Secretary of the Commission copies of all invoices showing textbooks purchased by local units under this contract.
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15. To list all materials and supplies which will be provided by the Publisher to the local school system free of charge with the textbooks.  Such materials and supplies must be provided to all local school systems at the same ratio and for the entire time of the contract.


16.  Breach or failure to comply with all provisions of this contract shall result in forfeiture of the Publisher's bond and, at the discretion of the Commission, may result in termination of the contract and a bar against further contracts with the Publisher for up to three years or both.

17.  The Commission upon its part, in addition to all other powers, expressly reserves the right:


(a.) To require the execution of this contract in duplicate, one copy to be filed with the Commission, and the second to be delivered to the Publisher.


(b.) To permit the purchase and use of Revised Editions of textbooks now listed by the Commission, provided that these revised editions meet the specifications of the Official Minimum Manufacturing Standards, show no increase in wholesale price, and may be successfully used with the editions now listed by the Commission.


18.  All powers not expressly made the subject of contract between the parties in this instrument are hereby expressly reserved to the Commission in as full and complete a manner as though the same had been set out each in detail herein; and in all matters not expressly or by necessary implication provided for in this contract, the decision of the Commission shall prevail.

19.  Publisher shall not assign in whole or in part the rights, obligations or liabilities under this contract without obtaining the prior written approval of the Commissioner. Notwithstanding any approval by the Commissioner to an assignment, Publisher shall remain jointly and severally liable (along with each approved assignee who shall automatically become liable for all obligations of Publisher hereunder).  An approved assignee shall assume, in writing, all terms and conditions of this contract, including the obligation to execute a bond as on forms provided by the Commission. 
20.  This contract represents the entire understanding of the parties and shall not be modified or altered in any way except by written instrument executed by both parties.  Assignment of Publisher's obligations under this contract, in whole or in part, is a modification of this contract and shall not be accomplished without the prior written agreement of the Commissioner, as provided herein. 


21. By agreeing to deliver the materials marked “ NIMAS” (National Instructional Materials Accessibility Standard) on this contract or purchase order, said publisher agrees to prepare and submit, on or before June 15, 2012 a NIMAS file set to the National Instructional Materials Access Center (hereinafter NIMAC) that complies with the terms and procedures set forth by the NIMAC. The files will be used for the production of alternate formats as permitted under the law for students with print disabilities.

22.  The fact that the Commission does not exercise its right hereunder in the event of breach of covenant herein by Publisher shall not be deemed a waiver of such rights as to subsequent breaches of covenants by Publisher.
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The effective date of this contract shall be June l, 2012 and IN WITNESS THEREOF the Commission has executed upon its part by having the same signed by the Secretary; and the Publisher has executed the same by causing it to be signed by 
                                             _______________________________________________________________________,

its duly authorized representative upon the day and year above set forth.

STATE TEXTBOOK COMMISSION
BY _________________________________________,

Bruce Opie
Secretary of Commission

State Commissioner of Education

PUBLISHER
___________________________,
Publisher

BY ___________________________________________,

Signator For the Publisher

___________________________





Name of Signator





___________________________
Title
___________________________
Address

___________________________ 
City, State Zip
___________________________ 
Phone
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