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Congtitutionality of Amendment No. 2 to Senate Bill 1201/House Bill 1767

QUESTIONS

1 May Amendment No. 2to HouseBill 1767, Section 3, constitutionally changethefive
percent (5%) figure from the votes cast in the primary to the registered votersin the district after the
election process has begun?

2. May Section 4 of Amendment No. 2 legaly makethethirty (30) day provision retroactive
after the election process has commenced?

3. Isit condtitutiona and permissive under thishill to change the rules of qudification after the
election process has commenced?

4, Is Senate Bill 1201/House Bill 1767 constitutionally suspect?
OPINIONS
1. Itisour opinionthat it would be congtitutionally permissibleto changetherequirementsfor

awrite-in candidate to receive a party nomination by write-inballotsfrom five percent (5%) of the votes
cast to five percent (5%) of theregistered votersinthedistrict, particularly since the éection processhas
not yet commenced for write-in candidates.

2. Nothing in the language of Senate Bill 1201/House Bill 1767 expressly declares or
necessarily impliesthat it be given retroactive effect. Accordingly, if thelegidation becomeslaw after July
2, 2002, it would operate prospectively only and, therefore, would not apply to potential write-in
candidatesin the upcoming August 1 state primary dection. If, however, thelegidation becomeslaw prior
to duly 2, 2002, while condtitutionaly defensible onitsface, wethink that acourt of competent jurisdiction
would extend the deadline for filing the notice, as applied to the upcoming primary election.

3. & 4. Wehavead ready addressed theseissueswith respect to Section 3in responseto your first
guestion. Asfor the constitutionality of Section 4, it is congtitutionally defensible on its face.



Page 2

ANALYSIS

1 Y ou have asked severd questions concerning the congtitutiondity of certain provisions of
Amendment No. 2 to Senate Bill 1201/House Bill 1767 (“HB 1767"). HB 1767 would amend Tenn.
Code Ann. § 2-8-113, which contains the provisions for determining the results of primary elections.
Section (a) currently provides as follows:

Onthethird Thursday after aprimary election the state coordinator of
electionsshall publicly cal culate and comparethe votesreceived by each
person and declare who has been nominated for office in the primary or
elected to the Sate executive committee. The candidateswho receivethe
highest number of votes shal bedeclared e ected or nominated; provided,
that in order for any person to receive a party nomination by write-in
ballots, such person must receive anumber of write-in votes equal to or
greater than five percent (5%) of the total number of votes cast in the
primary onthe day of theelection. However, this section shall not apply
wherethere are candidates for the officeinvolved listed on the officia
ballot.

Section 3 of Amendment No. 2 to HB 1767 would change the requirements for a write-in
candidate to receive a party nomination by write-in ballots from five percent (5%) of the votes cast to five
percent (5%) of theregistered votersinthedigtrict. Y ou have asked whether thischangeis condtitutionally
permissible after the election process has commenced.

This question first assumes that the election process has commenced with respect to write-in
candidates. But that is not the casein light of the very nature of write-in candidates. This Office has
previously opined that the Legidature has recognized and established an alternative procedure for an
individua to obtain aparty nomination in aprimary eection outside of the procedure established in Tenn.
Code Ann. § 2-5-101 (the filing of nominating petitions by the respective qualifying deadline). See Op.
Tenn. Atty. Gen. 02-058. Thus, whilethe e ection processmay haveaready begun for candidatesqualified
through the procedures established in Tenn. Code Ann. § 2-5-101, the election process has not — and
cannot — commencefor the write-in candidate until the primary eection itsalf commences. Pursuant to
Tenn. Code Ann. § 2-6-102(a)(1), early voting may begin not more than twenty (20) days before the day
of an dection. For purposes of the upcoming August 1 state primary election, early voting begins on July
12,2002. Thus, July 12thistheearliest that the eection process may commencefor any potentia write-in
candidate in the August 1 state primary election.

Second, and moreimportantly, Section 3 of the proposed amendment to the statute in question
doesnot changethe ability of anindividud to run asawrite-in candidate, nor the ability of thevoter to vote
for the candidate of hisor her choice. It Ssmply changesthe percentage of votesthat awrite-in candidate
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must receivein order to successfully obtain aparty nomination. Thus, Section 3 of Amendment No. 2
neither deniesaccessto theballot asawrite-in candidate, nor doesitimpermissibly burden theright to vote.
Accordingly, itisour opinionthat it would be constitutional ly permissibleto change the requirementsfor
awrite-in candidate to receive aparty nomination by write-inballots from five percent (5%) of the votes
cast to five percent (5%) of theregistered votersinthedistrict, particularly since the éection process has
not yet commenced for write-in candidates.

2. Y our next question concerns Section 4 of Amendment No. 2. That section would add a
new provision to Tenn. Code Ann. § 2-8-113, which would provide as follows:

Any person trying to receive aparty nomination by write-in ballots shall

compl ete a notice requesting such person’ s ballots be counted in each
county of the district no later than thirty (30) days before the primary
election. Such person shall only have votes counted in countieswhere
such notice was completed. The notice shal be on aform prescribed by
the coordinator of eectionsand shdl not require Sgnatures of any person
other than the person requesting ballots be counted. The coordinator of

elections shall distribute such form to the county election commissions.

For purposesof theupcoming August 1 state primary election, apotential write-in candidatewould
have to complete and file such notice no later than July 2, 2002 under this proposed amendment.* You
have asked whether the L egid ature may make this provision retroactive after the el ection process has
commenced.

Ingenerd, satutesare presumed to operate prospectively unlessretroactive gpplicationisexpresdy
stated or is necessarily implied. Hendersonv. Ford, 488 SW.2d 720, 721 (Tenn. 1972). Theintention
of the Legidaturethat a statute be retroactively gpplied must be clear and unequivocd. Id. Nothinginthe
language of SB 1201/HB 1767 expresdy declares or necessarily impliesthat it be given retroactive effect.
Accordingly, if SB 1201/HB 1767 becomeslaw after July 2, 2002, it would operate prospectively only
and, therefore, would not apply to potentia write-in candidatesin the upcoming August 1 state primary
election.

If, however, SB 1201/HB 1767 becomes law prior to July 2, 2002, while constitutionally
defensibleonitsface, wethink that acourt of competent jurisdiction would extend the deadlinefor filing
the notice, as applied to the upcoming primary election. The Tennessee Supreme Court has recognized
that it has broad equitable powersand that thereisampl e precedent for extending qualifying deadlines. See
Koela v. Sate ex rel. Moffett, 218 Tenn. 629, 405 S.W.2d 184 (1966); Crowe v. Ferguson, 814
SW.2d 721 (Tenn. 1991); Sate ex rel. Hooker v. Thompson, 1996 WL 570090 (Tenn. 1996).

1 It should be noted that there is some ambiguity in this section as to where awrite-in candidate should file the
notice, i.e., with the coordinator of elections or with the county election commission for each county of the district.
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[1]f acandidate misses aqualifying deadline due to her reasonable and
justifiable reliance upon an official opinion, relief from the mandatory
deadlineisappropriate, providing filing takes placewith all reasonable
dispatch after it is discovered that the opinion isincorrect.

Crowe V. Ferguson, 814 SW.2d at 725.

Section 4 of Amendment No. 2 isnot aqudifying deadline, per se, in that it does not prevent or
dter the ability of anindividua to run asawrite-in candidate. Initsgpplication to the upcoming August 1
election, however, it hasthe practical effect of acting asaqualifying deadlineinthat it providesthat no
write-in ballotsfor acandidate may be counted unlessthat candidate hastimely filed the required notice.
Additiondly, while potentia write-in candidateshave not relied upon any officia opinion, they arguably
have relied upon current law, which does not contain any requirement for the filing of such anotice.

If SB 1201/HB 1767 becomes law prior to July 2nd, it would be virtually impossible for any
potential write-in candidate to comply with thisfiling deadline for anumber of reasons, not the least of
whichistherequirement that the notice* shal be on aform prescribed by the coordinator of eections,” who
“gshd| digtribute such form to the county eection commissons.” Itisour understanding that the Coordinator
of Elections has not created or prescribed any such form, nor has he transmitted any such formsto the
county election commissions. In light of these facts and circumstances, it is our opinion that a court,
exercising its broad equity powers, would extend the deadline for filing the notice required by Section 4
of Amendment No. 2, if SB 1201/HB 1767 became effective prior to July 2, 2002.

3. & 4. Your third and fourth questions both essentially ask whether SB 1201/HB 1767 is
condtitutionaly suspect. We assumethat you arelimiting your inquiry to Sections 3 and 4 of Amendment
No. 2toHB 1767. We have dready addressed thisissue with respect to Section 3 in response to your
first question. Asfor the constitutionality of Section 4, we believethat onitsfaceit iscongtitutionally
defensble. The United States Supreme Court has held that astate may congtitutionaly ban write-in voting
provided that its electoral scheme provides sufficient ballot access.

[T]heright to voteistheright to participatein an electora processthatis
necessarily structured to maintain theintegrity of the democratic system.
Wethink that Hawaii’ s prohibition on write-in voting, considered as part
of an electoral scheme that provides constitutionally sufficient ballot
access, does not impose an unconstitutional burden upon the First and
Fourteenth Amendment rights of the State' s voters.

Burdick v. Takushi, 504 U.S. 428, 441-42, 112 S.Ct. 2059, 2067, 119 L.Ed.2d 245 (1992) (citations
omitted).
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Inlight of the Supreme Court’ sanalysisin Burdick upholding Hawaii’ scomplete ban on write-in
voting, it isour opinion that Section 4 to Amendment No. 2 ispresumptively valid. Tennessee provides
ample opportunity for candidatesto get on the balot by other means, and Section 4 places only reasonable
restrictions on write-in candidates, in contrast to a complete ban.?
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2 Additionally, it should be noted that Sections 3 and 4 to Amendment No. 2 only apply to persons trying to
receive a party’ s nomination by write-in ballotsin a primary election. There isnothing in either of these provisions that
would prohibit that same person from conducting a write-in campaign in the November general election.



