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Alternative Coverage for Individuals Disenrolled from TennCare

QUESTIONS

1. Does coverage under TennCare qualify as “ creditable coverage” under Tenn. Code
Ann. 88§ 56-7-2801, et seq.?

2. Is a disenrolled TennCare enrollee qualified to obtain group health insurance in
Tennessee?

3. Isadisenrolled TennCare enrollee qualified to obtain individual health insurancein
Tennessee?

OPINIONS
1 Yes.
2. A disenrolled TennCare enrollee is entitled to enroll for coverage under group health

insurance as provided in Tenn. Code Ann. 8 56-7-2803. Under that provision, the disenrollee may
apply for coverage under agroup plan for which he or she otherwise qualifies as an employee within
thirty days of losing TennCare coverage. The plan may not exclude coverage for preexisting
medical conditionsif the individual was covered by TennCare within the periods specified in Tenn.
Code Ann. 88 56-7-2801, et seq.

3. The key issue in this question is whether TennCare coverage qualifies as creditable
coverage under a“group health plan” within the meaning of Tenn. Code Ann. 8§ 56-7-2809(b)(1).
Neither the statutory language nor the legidative history of the statute as amended is entirely clear.
But we think the courts would interpret the statute to include creditable coverage under TennCare
as creditable coverage under a*“ group health plan” within the meaning of Tenn. Code Ann. 8 56-7-
2809(b)(1). Under thisinterpretation, adisenrolled TennCare enrollee would be entitled to obtain
individual health care insurance as set forth in Tenn. Code Ann. § 56-7-28009.

ANALYSIS

This opinion concerns treatment of disenrolled TennCare enrollees under Tenn. Code Ann.
88 56-7-2801, et seg. This statutory scheme represents Tennessee’ s implementation of requirements
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under the Health Insurance Portability and Accountability Act, U.S. P.L. 104-191, commonly
referred to as “HIPAA.” This act gives states the option of implementing and enforcing the
portability requirements under the federal law, or allowing federal authoritiesto do so. 42 U.S.C.
§ 300gg-22 (group health insurance); 42 U.S.C. § 300gg-61 (individua health insurance). The state
law was enacted as 1997 Tenn. Pub. Acts Ch. 157. The legidative history of the 1997 act provides
no guidance on the issues raised in this request.

Section 15 of the 1997 state act, codified at Tenn. Code Ann. § 56-7-2814, provides:

It istheintent of this part to meet the minimum standards established
by the federal Health Insurance Portability and Accountability Act of
1996 and the rules and regulations to be promulgated by federal
authorities in connection with that act. The commissioner is,
therefore, authorized to promulgate rules and regulations, pursuant to
the Uniform Administrative Procedures Act, compiled in Title 4,
Chapter 5, as may be necessary to ensure compliance with the federa
law as well as those rules necessary to carry out the proper
administration of this part.

1997 Tenn. Pub. Acts Ch. 157, Section 15. In fact, as discussed below, the federal law does not
explicitly include persons who have been disenrolled from Medicaid within some of the categories
protected under the new act. It isnot clear, therefore, whether the state law in fact goes beyond the
minimum standards set by the federal law. But the state law was amended in 2001 to include
individuals who have lost TennCare coverage where the federal law does not. 2001 Tenn. Pub. Acts
Ch. 262. The legidative history of the 2001 act reflects that it was intended to give TennCare
recipients the same privileges asindividuals who lose coverage under an employee hedlth plan. The
legidative history for both the 1997 and the 2001 acts reflects that the sponsors thought the bill was
necessary to bring the State into compliance with HIPAA regulations. The state law has aso
included a broader definition of “group health plan” than doesthe federal law since the state law was
passed in 1997. Despite section 15 of the 1997 act, therefore, the statutory language and the
legidative history of the 2001 amendment support including TennCare coverage for certain purposes
even if the federal law does not.

1. Creditable Coverage

Thefirst question iswhether TennCare coverageis“ creditable coverage” under Tenn. Code
Ann. 88 56-7-2801, et seq. Tenn. Code Ann. § 56-7-2802(6)(A) states:

[Asused in this part, unless the context otherwise requires:]

“Creditable coverage” means, with respect to an individual, coverage of the
individual under any of the following:

* * % %



Page 3

(iv) The Social Security Act, Title XIX, other than coverage consisting solely of
benefits under § 1928;

* % *x %

(ix) A public health plan;

A similar definition of “creditable coverage” appears in the federal HIPAA law. 42 U.S.C. §
300gg(c)(1). The Socia Security Act, Title X1X, refersto the Medicaid law, 42 U.S.C. § 1396. The
TennCare Program is authorized under those provisions. The statute excludes * coverage consisting
solely of benefits under 8 1928” of the Social Security Act. (Emphasisadded). This provision refers
to the pediatric vaccination program authorized under 42 U.S.C. 8 1396s. Since TennCare is not
“coverage consisting solely of benefits’ under this pediatric vaccination program, it isclearly aform
of “creditable coverage” under the Tennessee insurance portability law aswell asthe federal HIPAA
law. In fact, the TennCare Bureau aready issues a Certificate of Group Health Plan Coverage that
refers to TennCare coverage as “ creditable coverage.”

2. Ability of Disenrolled TennCare Enrollee to Obtain Group Health Insurance

The second question is whether adisenrolled TennCare enrolleeis qualified to obtain group
health insurance in Tennessee. The statute defines “group health insurance coverage” to mean, in
connection with agroup health plan, health insurance coverage offered in connection with such plan.
Tenn. Code Ann. 8§ 56-7-2802(13). The term “group health plan”:

means an employee welfare benefit plan (as defined in ERISA, §
3(1)) to the extent that the plan provides medical care and including
items and services paid for as medical care to employees or their
dependents (as defined under the terms of the plan) directly or
through insurance, reimbursement, or otherwise. A program under
which creditable coverage is provided shall be treated as a group
health plan for the purposes of applying this part.

Tenn. Code Ann. 8§ 56-7-2802(14). (Emphasis added). The italicized sentence does not appear in
the definition of “group health plan” in the federal law. 42 U.S.C. § 300gg-91(a)(1). The term
“employee welfare benefit plan” isdefined in 29 U.S.C. § 1002 broadly to include “any plan, fund,
or program which was.. . . established or maintained by an employer or an employee organization,
or by both, to the extent that such plan, fund, or program was established or is maintained for the
purpose of providing for its participants or their beneficiaries, through the purchase of insurance or
otherwise, (A) medical, surgical, or hospital care or benefits.” 29 U.S.C. § 1002(1).

Tenn. Code Ann. 8§ 56-7-2803 limits the ability of agroup health plan or a*health insurance
issuer offering group health insurance coverage’ to impose a preexisting condition exclusion with
respect to a participant or beneficiary. The term “health insurance issuer” means:

an entity subject to the insurance laws of this state, or subject to the
jurisdiction of the commissioner, that contracts or offers to contract
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to provide health insurance coverage, including but not limited to an
insurance company, a health maintenance organization and a
nonprofit hospital and medical service corporation. “Health
insurance issuer” does not include a group health plan.

Tenn. Code Ann. § 56-7-2802 (16). The term “health insurance coverage” means:

Benefits consisting of medical care (provided directly, through
insurance or reimbursement, or otherwise and including items and
services paid for as medical care) under any policy, certificate, or
agreement offered by a health insurance issuer.

Tenn. Code Ann. § 56-7-2802(15). Presumably the term *health insurance issuer offering group
health insurance coverage” refers to health insurance issued on a group basis by a health insurance
issuer, which term expressly excludes employee welfare benefit plans.

The limit on imposing preexisting condition exclusions protects both a“participant” and a
“beneficiary.” Theterm “participant” has the meaning given such term under ERISA, 8§ 3(7), now
codified at 29 U.S.C § 1002(7). Tenn. Code Ann. § 56-7-2802(26). Under that statute:

The term “ participant” means any employee or former employee of
an employer, or any member or former member of an employee
organization, who is or may become eligible to receive a benefit of
any type from an employee benefit plan which covers employees of
such employer or members of such organization, or whose
beneficiaries may be eligible to receive any such benefit.

The term “beneficiary” has the meaning given such term under ERISA 8 3(8), now codified at 29
U.S.C. §1002(8). Tenn. Code Ann. § 56-7-2802(2). Under that ERISA statute:

The term “beneficiary” means a person designated by a participant,
or by the terms of an employee benefit plan, who is or may become
entitled to a benefit thereunder.

Tenn. Code Ann. § 56-7-2803(a) restricts the conditions under which a group health plan and
health insurance issuer offering group health insurance coverage may impose a preexisting condition
exclusion on participants and beneficiaries. The exclusion may not extend for aperiod of more than
twelve months, or eighteen in the case of a late enrollee after the enrollment date, and this period
must be reduced by the aggregate of periods of creditable coverage applicable to the participant or
beneficiary as of the enroliment date. Group health plans and health insurance issuers offering
group health insurance coverage must provide certification of creditable coverage to individuals who
cease to become covered under the plan. Because of the italicized sentence in the definition of
“group health plan,” this requirement extendsto TennCare. Again, we are informed that TennCare
has been routinely issuing certificates of creditable coverage to TennCare disenrollees.
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Subsection (h) of Tenn. Code Ann. 8§ 56-7-2803 sets special enrollment periods for
individuals who opted out of a group health insurance plan because other coverage was available,
and then lost the alternate coverage. The statute, as amended in 2001, explicitly includes TennCare
within the definition of “health insurance coverage.” The statute providesin relevant part:

(1) FOR INDIVIDUALSLOSING OTHER COVERAGE. Asused
in this subsection, the phrase “ health insurance coverage” shall
include the TennCare program as administered by the department of
finance and administration.

(2) A group health plan, and a health insurance issuer offering group
health insurance coverage in connection with a group health plan,
shall permit an employee who is dligible, but not enrolled, for
coverage under the terms of the plan . . . to enroll for coverage under
the terms of the plan if each of the following conditions is met:

(A) The employee or dependent was covered under a group health
plan or had hedth insurance coverage at the time coverage was
previously offered to the employee or dependent.

(B) The employee stated in writing a such time that coverage under
a group plan or health insurance coverage was the reason for
declining enrollment, but only if the plan sponsor or issuer (if
applicable) required such a statement at such time and provided the
employee with notice of such requirement (and the consequences of
such requirement) at such time.

(C) The employee’'s or dependent’s coverage described in
subdivision (h)(2)(A):

(i) was under a COBRA continuation provision and the
coverage under such provision was exhausted; or

(i) was not under such a provision and either the coverage
was terminated as aresult of loss of digibility for the coverage. . . or
employer contributions toward such coverage were terminated.

(D) Under the terms of the plan, the employee requests such
enrollment not later than thirty (30) days after one (1) of the events
described in subdivision (h)(2)(C).

(Emphasis added). The statute includes provisions for dependents of individuals quaified for group
health plan coverage also to receive coverage. Again, the parallel provision in federal law does not
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include the express reference to TennCare, or any reference to Medicaid at all. 42 U.S.C. §
300gg(f). Subdivision (h)(1) was added by a 2001 amendment. 2001 Tenn. Pub. Acts Ch. 262.
Representative Hargett, who sponsored the bill in the House, explained it to the House Commerce
Committee as follows:

What the bill does as amended is, loss of TennCare €ligibility
currently does not qualify as a specia enrollment period under state
HIPAA statutes. Therefore, a person who loses a TennCare
eligibility would not be able to immediately enroll in their employee
— possible employee insurance program, and this will rectify that
problem.

House Commerce Committee, April 24, 2001 (remarks of Rep. Hargett).

Senator Clabough explained the bill to the Senate Finance Ways and Means Committee as
follows:

This bill came through our commerce committee, and the bill gives
TennCare recipients the same privileges as other people under the
group insurance plans, and it brings us in compliance with the
HIPAA. If aperson has insurance for twelve months and then has
been without coverage for no more than six months, they cannot be
required to wait for aspecia enrollment period or be denied because
of a preexisting condition.

Senate Finance Ways and Means Committee, May 8, 2001 (remarks of Sen. Clabough).

Legidative history of the hill, therefore, reflects the legislators' intent to treat loss of
TennCare the same as loss of coverage under an employer’s group health plan. Under state law,
therefore, a disenrolled TennCare enrollee is entitled to enroll for coverage under group health
insurance as provided in Tenn. Code Ann. § 56-7-2803. Under that provision, the disenrollee may
apply for coverage under agroup plan for which he or she otherwise qualifies as an employee within
thirty days of losing TennCare coverage. The plan may not exclude coverage for preexisting
medical conditionsif the individual was covered by TennCare within the periods specified in Tenn.
Code Ann. 88 56-7-2801, et seq.

3. Availability of Individual Health Care Insurance

Thelast question is whether a disenrolled TennCare enrolleeis qualified to obtain individual
health insurance in Tennessee under Tenn. Code Ann. 88 56-7-2801, et seq. The applicable state
statute is Tenn. Code Ann. 8 56-7-2809. Under section (@) of that statute, “each health insurance
issuer that offers individual health insurance coverage in Tennessee must offer to accept for

1 To the extent state law in this respect goes beyond federal HIPAA protections, it may be preempted with
respect to some employee benefit plans subject to regulation under federal ERISA law.
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enrollment every eligible individual who applies for coverage without imposing any preexisting
condition exclusion with respect to such coverage.” (Emphasis added). Under this provision,
anyone who qualifiesasan “eligibleindividual” is entitled to purchase individual health insurance
from an insurance company that offers such insurance in Tennessee. The insurance company may
not exclude coverage for any preexisting medical conditions. It should be noted that the statute does
not attempt to limit the price the insurer can charge for the insurance. The issue then becomes
whether a TennCare disenrolleeis an “dligible individual” within the meaning of the statute. The
statute defines this term as follows:

(b) “eigibleindividual” means an individual:

(1) For whom, as of the date on which the individual seeks coverage
under this section, the aggregate of periods of creditable coverageis
eighteen (18) or more months and whose most recent prior creditable
coverage was under a group health plan, governmental plan, or
church plan (or health insurance coverage offered in connection with
any such plan);

(2) Who is not eligible for coverage under a group health plan, the
Social Security Act, Part A or Part B of Title XVII, or state coverage
pursuant to the Social Security Act, Title XIX (or any successor
program), and does not have other health insurance coverage;

(3) Whose most recent coverage within the coverage period
described in subdivision (b)(1) was not terminated based on
nonpayment of premiums or fraud; and

(4) Who, if offered the option of continuation coverage, accepted
the coverage and exhausted the coverage.

Tenn. Code Ann. 8§ 56-7-2809(b) (emphasis added).

The key issue is whether creditable coverage under TennCare qualifies as a*“group health
plan, governmenta plan, or church plan” within the meaning of Tenn. Code Ann. 8§ 56-7-2809(b)(1).
As discussed above, the term “ governmental plan” as used in the statute refers to a plan offered to
governmental employees. Nor would TennCare qualify as a “church plan.” The question then
becomes whether TennCare qualifies as a “group health plan” within the meaning of this statute.
Neither the legidative history of the state law nor the state statutory language is entirely clear. But
we think the courts would interpret the statute to include creditable coverage under TennCare as
creditable coverage under a “group health plan” within the meaning of Tenn. Code Ann. 8§ 56-7-
2809(b)(1). The definition of “group health plan” in Tenn. Code Ann. § 56-7-2802(14) supportsthis
interpretation. The last sentence of that definition provides: “ A program under which creditable
coverageis provided shall be treated as a group health plan for the purposes of applying this part.”



Page 8

(Emphasis added). Further, as discussed above, the General Assembly amended the statute in 2001
to provide that an individua disenrolled from TennCare may apply for coverage under an
employment plan that he or she had earlier elected not to enroll in because of the availability of
TennCare. The statute, therefore, now treats coverage under TennCare for this purpose the same
as coverage under an employee group insurance plan. This change, along with the definition of
group health plan, strengthens the argument that TennCare coverage should be treated as “ creditable
coverage under a group health plan” within the definition of “eligible individual.” Under this
interpretation, a disenrolled TennCare enrollee would be entitled to purchase individual insurance
as provided in Tenn. Code Ann. § 56-7-2809.
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